OFFLICE OF DISCIPLINARY COUNSEL No. 111 Disc. Docket Ho, I
V.
Review of Disciplinary Board Revort

and Recommendation, Dated Decémper 20

1975, at 35 DB 74

BOYD H. WALKER,

XY e EE W AE

Respondent
OPINION OF THE COURT
ROBERTS, J. FILED: July 6, 1976

1
This is a direct review of a recommendation of the Disciplinar:

Board of the Supreme Court of Pennsylvania that respendent Boyd H.
Walker be publically censured by this Court for professional misconduet

occurring during the administration of the estate of Rosa I, Henninger,

The essential facts of this case are undisputed. Rosa H. Henninger
(Henninger), an 85 year old woman, executed a will and a revocable inter
vivos trust in June of 1966. The will, exccuted on June 1, 19656, nanmes
Henninger's three neghews and a niece as residuary legatees and nowinats
the First National Bank of Allentown as executor and trustee under the
will. The revocable trust, executed on June 16, 1955, placed all 6t
Henninger's assets in the care of First Rational, the trustes, He erminge:
contacted respondent on July 7, 1966. Respondent reviewed the trust
agreement and advised Henninger to revoke it. At her diveo tion, he pre-
bared a letter revoking the trust, handg delivering it o First Natisnal.
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First National, over cbjection; insisted on Tiling an acecounting wi
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orphans! court before releasing the assets of the trust. An accounting
was filed and the assets viere released on February 6, 19567. In the
adjudication approving First Naticnal's accounting, the orphans' court

L =

stated:

"[W]e are of the cvinion that in light of all of the
surrounding circumstances the trustee was eminently
correct in insisting upon filing an account and making
distribution pursuant to an order of this court. . . _.

-

In fact, we may state that in all good conscience the

u

.

trustee should not even have been importuned in the
first instance to do other than 1t has done.

", . . Moreover, it is strongly recommended that
serious consideration be given to this discussion [of
counsel's obligaticns to the court when he finds himself
representing a client who has become incompetent] by
counsel who may in the future represent this settlor.
While, on the basis of the court's preliminary inguiry,
it has been concluded that the settlor presently still
possesses sufficient capacity to manage her own affwi,;}
the record conteains a number of indications which svggest
that such may not be the case for much longer. It,
therefore, behooves counsel to act responsibly and con-
scientiously in fulfilling his obligation of loyalty to
the court and to the client toward the end that the
best interests of the latter, and her interests alone,
will be served promptly and faitnhfully. This very
certainly inciudes taking steps to procure the appoint-
ment of a guardian for her estzte at the very first
showing that she ig no longer capable of handling her
own affairs or is likely to dissipate her asscvs Oor be-

N . . . . R . 13
come the victim of designing persons.
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Respondent also drafted another will for Henninger. This will,
oS v £ TI »
executed on July 15, 18060, named two of Henninger's nephews and the

niece as residuary lezgatees and named respondent and his Tather as co-
exccutors. The third nephew, VWalter Hunsicker, was given a soecific
bequest of $10,000 unaer this will., A codicil to the second will,

exceuted January 25, 1907, revoked the $10,000 beguest te Walter,

[y

'S

Finally, & third will, vrepared by respondent and executed by Henninzer

o G

. - r ~ & - ’
on August 13, 16568, when she was 88 years old, designated Herminger's

..,

two nephews, the niece and respondent as egual

appointed respondent and his father co-executors of the will.

R - et =3 " . e - L3 3 4
Henninger died Januvary 4, 1669, leaving an estate worth more thar

$2,000,000. Respondent, a benef

¥

clary under the will and a co-executor
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of the estate, named himsell atloriiey for the estate. On January 24

-
1909,

et

Jalter Hunsicxer, the disinherited nephew, contested the will by

4

filing an appeal Iz on probate. Respondent thereupon negotiated a settlc

ment with Hunsicker. The settlement, agreed to on October 15, 1960,
called for $112,500, free of all state and federal taxes, to be paigd

-

to Hunsicker by the residuary beneficiaries. There is no evidence in

2

the record that respondent informed the other residuary legatces

arranging the settlement was not one of his duties as either co-executo:
under the will or as altorney for the estalte. Yhe settlement asgree-

«

ment was not executed by any of the residuary legatees other tha
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respondent.
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2. Respondent's fstch, a co-executor of the estate, dies
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December 30, 166G, leaving respondent the sole surviving execcutor.
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Respondent requested the other residuary legatees to contribute to
the settlement. The niece was asked to contribute $30,000 and ezch of
the nephews were asked to contribute $10,000. The niece and one nephew
complied with respondent'!s request, but the other nephew obtained counse
and, through him, refused. KRespondent pald the balance of the settle-
ment, $72,500, making up the share of the nephew who refused to con-

tribute. Hunsicker withdrew his appeal from probate as a result of

this private.setilement,.

A first and final account was filed by respondent on March 14, 1973
In it, respondent claimed $32,500 executor's commissions for his de-
ceased father, $62,500 executor's commissions for himself, $22,000

attoiney's fees for himself, and his one-guarter share of the resiaue,

worth $239,000. The other residuary legatees £iizd exceptions to the
“account,. claiming that they had not approved the settlement wade with

-

Valter Hunsicker and that the executor's and attorney's fees were ex-
orbitant. Respondent agreed to settle these claims by paying ithe other
three residuary legatees $80,00G. The accounting, after the uithdrawal
of the exceptions filed by the other three residuary legatees, was not
challenged in the orphans! court. Respondent had settled every challeng
to the will and to his handling of the estate. He paid individualiy sz

total of §152,500 for withdrawal of the appeal from probate ($72,500)

and for withdrawal of the exceptions to the account ($80,000).

The{ prphans' court, exceptions having been withdrawn, avproved the
first and final account, stated that "in confirming this eaccount our
action is not to be construed as expressing in any way shape or form
approvael or disapproval of the propriety of attorney Walker's actions iy

during
treating with Rosa Henninger/her lifetime or in administering and settl:

her estate,” and referred the matter of regpondent's conduct to the

Pisciplinary Board.
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The Dlsciplinary poard conducted a preliminary investigation an

Ak Y
W

char£ed respondent with improprities during both the preparation and

administration of the wili. The charges were referredg Lo a learin

-y

Committee. The liearing Committee found that the charges of improoriet

a

during the preparation of the will were not sustained by disciplinary
counsel, but concluded that the charges of impropriety during the ad-

- \',4 N 3 £ P kL R . 5 g o ol RS 2 b T : N s anpd e
ministration ol The estate were well founded. It made the following

findings and conclusions:

. E . " - F N B Y " o .
It is inconceivable to us that Mr. Walker[,] once

he became awvare that a clalm was being

interest therein, . . . did not then know that he would
have to . . . become a witness. . . . His using
members of his firm to actl as counsel is nothing but a
sham and 1t certainly should not be condoned
be used as an excuse for his not withdravwing from the

case completely., . o .

"It is inconceivable to us that Mr. Walker failed to
see that his personal interests were in conflict with
the other helrs, ana of the estate, as
well as his interest as Executor of the estate. . . .

"Mr. Walker, on the date of the funeral of Miss

A

Henninger, met with the other heirs and in effect ad-

by

vised them against the securing o o

there would be great expense involved to them. . . .

[It is apparent], at least to this Cownittee, thatl Mr.

A

Walker . . . did not want to lose control of ihe maotter

if possible.
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". . . We find it of great interest and certainly of

considerable inferential vziue to ncte that the settle-
ment of claims [ag2inattne accounting by the other

residuary legatees] was maue by Resnondent out of his

ouwn funds."

The Disciplinary Board made substanitlially similar findings:
"The- Respondent freely sdmitted that because of his

particular situation he {elt thal he should pay more than
the other three helrs in order to saticly VWalter Hunsicker.
The Respondent does not se=s=m to contest the fact that he
wanted to get as much as nessible from ihe cother three heirs
because that would reduce the amount That he himsell would
have to pay. It is ai this point thai ©

confliect to exist betweon the role of R

W

spondent as heir

and the role of
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and the role of Respondcnt
Respondent as attorney for the estate. . . .

"[I]t will be observed ihat Boyd Walker paid out
$152,500.00 in an apparent effort to protect the awocunts
which he finally received totallir 1z -$356,000.00 including
counsel fees and execuior's commissions. The net result
of these transactions was a benefit of $203,500.00 to Mr.
Walker and his firm.

"It would appear that the Respondent accepted employment

as attorney for the esiste when he ¥new that his professional

Ey

Judgment might be affected by his own iinancial and personal
interests by reascn cf his =tatus zz s henelicliary under
the Will as well as bhic si=ius asc o co-executor thereof.

H e " . p v F ST NS ” - I
1L seem 1T OSSN elIL alCloinuLed M s
"It would seem lhat Hessongent ace pied employuent as

attorney vhen it appeoared ceortain iU pe would be callea
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as a witness with regard to the facts and clrcumstanceg
relating o the execution of the Will,

"It is apparent that the Respondent represented {the
other three residuary legatees]} at the same time thaty he

represented Henninger's estate since they cccunied the

(\

status of heirs and uwere not represcnted by other counsel .,

"t PR S T CORTR. S 0 4T < = P B e
. . .« l'The MLGU&} testified that Respondent discouraged
b ¥ el i TP R 3 3
her from getting an attorney and advised her that it would
» . e hs Rl ¥

cost her $50,000 for his services . . . .

n

. « . Disciplinary Counsel he

)

charged Respondent with

ysy
»
o

violation of Canon ©& of the Cancns of Professional Ethics .
. « « This Canon deals with 'sdverse influences and con-
flicting interests.' . . . This Canon requires [that™ . . .
the possibly adverse effects of the conflict ¢f interest

be fully explained by the attorney to the client who is
affected and especlally that the client thorce ””hiy undey-
stand the conflicts. The RBoard is notl satisfied that the
full disgclosure was made. The PEoard is also of the opinion
that the conflict was irreconcilable since nol only was
there a conflict between and among c¢iients but there was

the conflict between Respondent himselfl and all and cach

of his clients. . . .

". . . [A]t the very outset, Respondent knew that he was
the one legatee that had an interest in upholding the valid-
ity of the 1968 ¥Will angd that the three other residuary
legatees would receive a greater share in the estate under
the provisions of an earlicr Will. The coenfliict of
present under the facts wes fundamental and obvious and ir-
reconcilable and could easily nave been avelded by Respondent

. s 5 g o SR, ¥ oo v Py - s w o ey B 1
as co-executor not naming himsel? as attorney for the estate.
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We have cxamlned the rmco‘d‘and Llnd‘subotdntlal 5mapert imr the

"[‘conc;u31ou that rconondent has v101dteﬁ Canoa 6 mf the C&de 0& qu»

b f‘tc‘atn“oﬁy.

, ?ch°nons1b3l1tv;was nut adon*ed ana m‘d
~ February 27, 1 74

s
‘;fesslonal Ettha. ‘H‘ ‘ .

Respondent contando th¢t the oranaus‘ gourt anfl m&tzmﬁ 0’ tna
f‘rst ard f«nall crounu set s, ln hls x&VOT; any aﬁsuﬁa r&wa“mmn@

the p”oPrlety of hls conduct mhlle aamxnlstermnf the estatﬁ" &e regmat

~ this Clalm for-seve al reasons.ﬂ;Eirﬁi”'the Ofpham ! aaurt expl ﬁly f
fstated that 1t wa not approv:mrr or dxsapnrovxmv respﬁnﬁ@ 's ﬁa%muct

Aand 1ndlcated thau 1t felt hls coaduct aeserved fﬂruher xavesti aﬁx&w ﬁ%

- the DlSClpllnary Board a Second,‘the orphana‘ caurt has no pmwar tm pamb

'nupon the proprlety of an attovney‘s pr@iessmonal eanﬁuet 'Tnﬁ pa&&r‘t&

»

1nves~1 atn6an attornoy’s conduct and to 1m§a°e éxsexnixn& xa, %x»& faw
'oxcentloﬁu, posaeq ed solely by thls Court and lta afflcmal ﬁlﬁﬂi @3r3
'organlzaulon}, 1h1rd none of the 1ssucu reﬁardlnﬁ rea@amﬁeﬁt‘s Q&&&ﬁtﬁ

'were ever brought ocfcre the orphans’ cau”t hesnaaﬁant p%&ﬁ out mmxa ‘

taan 150 OOO to as sure that the orbhans* caurt LMS nat &3ven an 0@@&&%{
‘;ity to examine hms conauct whlle pre§ar mw th& wmll\or adm1nxa*e m*‘tht
‘estate’ ‘Finall . ven 1f the 1ssue had beea élremtly pr@uen»aﬁ to t&e
,orphans‘ couru, thls Couru would not oe barred lram actlﬁQ*_ Sup?am
f,Court Rule 17 ll exnllc1tlj provmdes that a verdlct mf daqulttai in‘]'
ffavor of the attorneg charged w1th pr0¢essianal mmscamﬂu&t 1& amther au

'“crlmlnal or a 01v1l sult 1nvolving the same cmaduet &u thm tisalpllnary

,“proceedlng shall not bar the dlsc1nlxn¢rjqprﬂceedln§~ f‘

o H., Tne stanéard of‘rev1ew 1n casco suca da thxs 10 ﬁ& novo,‘ Ve al
not bound by the findings of elthewfbhe ﬁe iaommlﬁtev or the Dis-
‘c1p11nary Boare. Office of D1$Cln]1narv Connsel V. Campbell,  pa,

s 345 n.2a 610 o?waafg‘p} -However, we are Luided by fhe decisions

,;u

tneqe trlers o; act tu cr_«“t cerﬁuln tasilmaﬂv apd Lu dz ﬁaan* o hs

. He flnd a v;olatlan of thn ?cd& of Prcf& sxomal L%hxcm an ﬁ
“the COdn of Profesq&onal “\snon31b**tt

ﬁ-

because the Code of ““Qlﬁwﬁiﬂiﬁ3
-;Qgctigg!by,thl Cwu“t ur‘il

f6;r Thc ex ceubwons ure contdlned Ln Pa. Suﬁ.‘ct ,R \X? 1 ‘
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In this case, the Hearing Coummittee recommended a private censure.
The Disciplinary Board recommencéad a public censure. Ve impose a
onc year suspension from the practics of law. In addition to this
jisciplinary sanction under our rules, we direet tnat all execcutor's
fees and altcrney'ls fecs ccllected by respondent be refunded to the

e

slate and disty!

D St E SR < ~ el
Wiln o Lvne Terms Ol
. . . PR et s . Y T . » I TS . . 5 .
impose this obligation bescause the conduct in this case displsa

abuse of respondent's position and Xncowledge of the law in his

e
with the other residuary beneificiaries. First, respondent discourasged
the other residuery legatees from consulting other counsel by suggest-

ing that such other counsel might cost them as much as $50C, 00 Attorn

fees are not advertised. 1

N e . [SP R NV ey A B o o ¥ . 1 Y vy F £ O SN o N T

of members of the legal profession. Respondent's estiwatle was probably
- - TP T - " - PR S To i o ~ oyl ey "

regarded by these laymen as accurale and reasonable. Second, respondoen

failed to exvlain Tully the confi

the administrztion of the estate, nis role as benefl:

8. The total amount is $84,500 -- $22,000 in attorney's fees ana
$62,5C00 in executor's comml one I E i rdered pursuani
to the inhe ent powers of thnis Court to control and regulate the con-
suct of members of its bar. Sece footnot

[Footnote © is on p. 10]

..(/)a..



Eete

L

o
S

s
¥

¥

th

o

apparen

.
AR NS

*
¥

had to h

o o 4o -
1 o & . e
v i < 43 S
@ - SRR = -
B4 - 4 4 i ot Ly a4
= g 4 e ! ,
. o > : v . o
o o i # 4 et o o] L
St o L o & s 8 i oy’ S O
= - T oo g G ol
foed i - ol & ¥ s oo 6 o MHW
o o - & @ s o e o gt T
o= BB e G 4 & 9y
i = - @ ot o 0 = i Ddet o g
g0 T R o T LT D Qo D 8O
o L o] jo e & 93 ) s & et [EE e e o N
Dol i G Bl S Eagia 4 o
b @O v oy 5 i R el e Laimy 1 Sae]
42 Mg e 0 et O e CoodUw
s = o $ot oA L TR i s e e
n LS Dow s G G e O .
£ o] 2, 3 ok Al o 5 D)
4 & L e o o TR o R
e ¢ 63! St o 25 G L ] 3 ipg Ft = RO R0 -
-2 4 (TR o LA e be U O el £ M
AR @ w g W o Sl ka0
P o ol St & Y3 el e o S 4 D
e Ui -2 0 & L W & I s e VR IR R <
= - g el = O e w o O B T R
5 & A e A RN - S = B R B R
O o o @ & 4 o T~ s S o G o el
By e B M G Gy o W A2 B 9 ow ;
0 P R a0 o o L
. = o 3 o Dy A s ot
i o 0 ) 4 43 » b0 3
@ o p £ o e wosT e o e
o S o By o o i 4 3 Gy
e o o Ko £ U R L5 S w
(88 G O n 4ot e & Lo oo
o) WD (RS S A o] O
o o ] ¢ Fal i B o e o (20
o e B & & G G : wm < )
i ey b o wl oy G & o] o @ e
e Ko & 42 G a e o = o G 3 P o
e e 4 2 4 £3 N o o o} 4 =
fud fet 3 s ¢ 43 o} o Gl o o 42
o t TR o SR v ] o u ¢ G W 40 7 O
Gt 03 =t o i e 1o - o O 49 o3 O $3
. e ) o o o e o ot o3 = i3
s ~1 S (&) Gy e [’ o [ 1] sl R
[ & e ot o 4 0 ) w3 o ) +2 ®)
- o] o o e 3 © U =~ A oo > o
o . oy ¢ B g I o d ot My e -t et
5 S il e L et ik W (¢ it Ca i L - fovg
& . o) = e oy o A2 ST o
* G o2 20U - B R S R &
- =i } 2y Joug )] & ved [ ) - O o
& I & = o5 &< U = L3 e o] e < o
0] ~ C L o & 5% = = A - )/ Gt
2 s B = [N 0 o o o o o 9] [} w O
o © e~ e = bt AR i wed =
o o 4 S o] +2 9] o - L 22
o C o 43 ot e~ o G - 9] o & 4 (o
s + Gy i Wy A C = ~ T @ & o .
© o S o~ et 1) oA © o o~ w i N o
I N O -~ B VIR B o B VR >
L oo i U e ~ O ot & @ o o G o o <
1] o &3 ot = () W o] o] +o s i~ [ 1 B a3
N O 4 = o jod ~ ke £ [ 5 O O 4 [V o] R
e [ [ jad by [ ] @ = 95} & o] o g o —i 3 o0



L3

[196-11]
We therefore order that respondent be suspended from the practice

2y .

of law for a period of one year in conformity with Pa. Sup. Ct. R

" N

17-317 and further order that he return 211 attorney's fees, in the

>

000, and all executor's fees, in the emount of $62,500,

Py

Ay

outed under the terms of Henninger's will.
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